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11 El Paso Natural Gas Company appeals from a tax court
rﬁling that ELl Paso’s sales of natﬁral éas to end-users are taxable
according to the utilities classification of the transaction privi- =

lege tax. For the reasons below, we affirm.



' FACTS AND PROCEDURAL BACKGROUND

‘ q2 El Paso owns and operates an interstate gas pipéline for

the transportation of'natural gas. During the time in.issue,'it «
also soid natural gés'to éustomers in Arizona, inclﬁding Ariéoné
Public Service (“APS") and Salt River‘Project k“SRP”) for use in
their power plants according.to written'cdntraéts_between the
parties. El Paso did not sell gaé to APS or SRP that it did not
also transport ﬁo them. .Both APS and SRP were “end-users,” heaﬁing
ﬁhat they did ﬁot resell thé gas.

13 ' El Paso filed a tax refund claim with the Arizoné Depart-
méntAof Revenue‘(“ADOR") for,$39l,509.83 in privilege taxes paid
for the transportation of gas to APS and SRP in Arizona for the tax
years 1989, 1990 and 1991.. The‘basis for the.claim wés that Ari-

zona could not tax'interstate pPipeline transportation activities.

After ADOR denied the claim, El Paso protested and an administra-

'_tive’law Jjudge (“ALJ”) issued a deqisibn and order in favor of

ADOR. ‘El Paso appealed to the tax court.

14 ~ El Paso moved for summary Jjudgment, and ADOR responded

with a cross-motion for summafy judgment, each party seeking a
determination whether El Paso’s sales of gas and its interstate
transportation of that gas were taxable according to the utilities

classification or the retail sales classification of Arizona’s

‘transaction privilege tax. The tax court rejected El Paso’s argu-

ment that the activities were taxable according to the retail sales

2



classification. 1It-partially granted ADOR’s h?tion and ruled that
the utilities classification applied. The court noted, howeVer;'
that there was an unresolved.issue of fact whether El Paso'had-'
divided its business into two separate businesses, oﬁe being saleé
and the other transportation,.such thét interstate transportétidn
actiyitiés would be excluded from takationnl‘

95 ' El Paso amended iﬁs complaint'to.include an alternative
theory supporting a refund. It asserted that all of its activi-

‘ties, including sales and transportation,” were within the pipeline

classification.
s - El Paso then filed a motion for summary judgment .and a
motion requesting reconsideration of the earlier ruling. The tax

court denied both motions, agféeing with ADOR.that the pipeline
classification doeé not appiy and réfusing'to reconsider‘the prior
rulihg;

'ﬂ? _ The partiesuprepared_a joint pretrial statement with
contested and uncontested facts, céntested iséues_and exhibits, aﬂd
submitted the case for é non-jury trial based on the.stipulated”
evidence and without testimony. The tax court subsequently ruled':
that El1 Paso had.d;fferent lines of business, that i1ts sales of gas

to end-users were taxable under the utilities classification and

! The court stated that it was unable to rule on the proper
classification if “the direct sale and transportatiom ... are
determined to be separate businesses.” '
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that_thé-téx base for that category included tfansportatibn costs. -
El Paso appealed.

DISCUSSioN;_
s ' When material-facﬁs.are undisputed, we reyiew‘issﬁes df
iaw de novo and determine whether.the_tax court correctly applied
the iaw to those facts. Brink Elec. Coﬁstr.-Co. v. Ariz. Dep‘t of
Revenue, 184 Ariz. 354, 358, 909 é.zd_ezl, 425 (Appﬂ.1995?1 One
.suph issﬁe of.law is the interpretation of the gas sales agreements
that El Paso eﬁtered'with APS_and-SRP. See Ahwatukee Custom Es-
tateé Mgmt . Ass’n V. Tufner,‘ISE Afiz. 631, 633-34 5, 2 P.Ba 1276,
1278-79 (App. 2000}. |

T. El Paso Properly Paid the Privilege Tax .on All of Its Direct
Sales Revenues; . It 1s Not Entitled to a Refund. - :

A EliPaso “Furnisbed”‘Nétural-Gas to APS and SRP
E . . A:izona{sitransaction pri&ilege_tax is akin“to a bﬁsineSs
priviiege'tax upon gross receibté,from taxgbie,activity.. See'S.
Paci Transp. Co. v. Afiz. Dep’t of Revenue, 202 Ariz. 326, 333 925,
44 PﬁBd 1006, 1013 (App. 2002). The tax court found ﬁhat Ei Paéo’s
gross receipts from its direct sales-are_subjecﬁ to the transac#ion
privilege tax under the utilities cléssification, Arizona Revised
Statutes ("A.R.S.”"). §.42—5063(A> (1999 & Supp. 2003), which.pr@—
vides that “[t]lhe utilities classification is cpmprisea of the

business of: 1. Producing and furnishing or furnishing to consumers

natural or artificial gasﬂ” The statute defines the tax base for



)

this classification as “the gross proceeds Qf.Sales Or gross income
'derived from the business,” and it does not provide a deduction“fof
transpértation costs. A.R.S.‘§ 42—5063(C).

10 El Paso contends that it does not “furnish” gas withiﬁ
the meaning of the utilities classification. Rathér, it asserts,
it sells a cémmodity and the‘gross proceeds from those sales are
.taxable under the retail classification. |

ﬂll For purposes of Article 15, Section 2 of the Arizona Con-
stitution,? the Arizona Supreme Court defined “furnish” as “‘td
prbvidé or'suﬁply with.what is néeded, useful or desirable.7

it coﬂﬁotes a transfer of possession.” williams v. Pipe Trades
Indus. Program of Ariz., 100 Ariz. 14, 20, 409 P.2d 720, 724 (1966)
({citation omitted). El Paso qﬁité cleariy “furnishes" natural gas
because it provides'or supplies its custqmers with it.

ﬂ;E. . The decision: in TchQn Electric Power Co. V; Arizoﬁa
Department of Revenue'bolstérs ﬁhis_interpretation” 170 Ariz. 145,
822'P.2d 498 (App. 1991). Tucson-Electrié Power (“TEP”),-tﬁe:
taxpayer, contended that charges collected pursuant to a contract
witﬁ a ﬁining company were not business income taxable under the
utilities classification.' Like E1 Paso; it argued that .selling or .

furnishing electricity did not include this expense and asserted

~? Article 15, Section 2 of the Arizona Constitution provides
that “[a)ll corporations other than municipal engaged in furnishing
gas, oil, or electricity for light, fuel, or power; ... shall be
deemed public service corporations.” '
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that it should pay tax only for the sale of electricity actually'
furnished to the customer. We rejected this contention and con-
“cluded that the utilities classification embraces more than the
sale of tangible personal.property; otherwise, the income would oe
Qithin the.retail classification. Id. at 148, 822 P.2d at 502.
"[Tlhe -business of lproducing and furnishing . electricityf
logically includes not ohly the dctual selling of electricity as. a
commodity, but also providing the numerous continuing services
necessary to deliver the electricity to the customer reliably and -
in a useful form.” Id;

ﬂl3 | ,Similarlyy El Paso’s delivery of natural gas was a crit-
ical.component because, just like TEP, El1 Paso provided continuing
'service to deliver the gas'to'the customer reliably.l ElL éaSO'had
.agreed to supply its.custoﬁers’ natural_gas fuel requirements each
day to stated volumesvand to use its best efforts to deliver'great—
er volumes 1f requested. EI Paso also maintained and installed
measuring equipﬁent, and delivered gas'gauge pressures.. EL PaSo’e
transportation and delivery_of natural gas are incidental to. its
sale of the gas.

(14 : El Paso nevertheless contends'that only the retail_clas—
sification should apply. The Arizona legislature has provided[
however, that the retail claseification does not apply to any
business activity that is properly included in any other classifi-

cation of the transaction privilege tax code. A.R.S. § 42-5061
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(Ai(é) (1599 & Supp. 2003). Because El Paso’s activities are prop-
erly included in the utilities classification, only that prévisioﬁ
applies. |

fis El Paso_érgﬁes-that the utilitiés.classification applies
only to public service corporations as defined by Articlé—lS, Sec-
tion 2 of the Arizona Comstitution. Because El Paso is not a pub-
lic service corporation, Southwest Gas Co:p._ﬁg-Arizona Corp. Com-
mission, 169 Ariz. 279, 288, 818 P.2d 714, 723 (App. 1991), it rea-
soné that it cannot be taxed pursuant to that classification.

16 : We giVe effect to a statute as.written. Paging;Network
of Ariz., Inc. v. Ariz. Dep’t of Revenue, 193.Ariz. 96, 97 s, 97Q
»P.2d-456, 45i (App._1998). -Ih Paging Neﬁwofk, a téﬁpayer_a;gued_
that itSﬁone;wé? radio paging business was not taxablé.pﬁrsuant to’
.the telecommunications claésification,'which it coﬁteﬂded épplied
only to tWo—way cémmﬁnicationé. We rejected thg argument .because
the taxpayer’s conséruction did not’ébmpoit with the statute’s
plain language. Id. aﬁ 98 Y13, 970 P.2d a£ 452 .

117 ' Section 42—5063, A.R.S., does not limit itself to public
service corporations as E1 Paso asserts. The statute unambiguously
imposes a tax on any pérson in the_business oﬁ furnishing.natu;al
gas, such as El Paso.

B. El1 Paso Cannot Shift Delivery Charges Associated with
the Sale of Natural Gas to the Pipeline Classification.

18 " The privilege tax statutes provide that “all gross pro-



ceeds of sales anhd grossAincome deriyed by a person from business.
activity classified under a taxable business classification com-.
prise the tax base for theé businéss ﬁntil the contraryAis estabf 
lished.” A.R.S. § 42-5023 (1999)..-“Person” is defined as tany V
cdrporation, association,.partnership, joint venture, syndiCate
or other entity under which business or bther activifies may be -
conducted.” A.R.S. § 42—&001(8) (1999). Thus all éross proceeds
and gross income derived from El Paso’s Arizona business activities
are presumed. to Dbe taxable without adjustment. Notwithstanding
this presumption, El Paso argues that it does not owe a pfivilege
tax onfthevtraﬁsportation and fuel costs associated with direct
sales of gas.

19 :This_argument is like omne rejected'in Valencia Eﬁérgy Co.
v. Arizqna Depa;tment'of Revenue, 189 Ariz. 73, 938 P.2d 474 (APp.
1996), vacated in part on ot_hef grounds, 181 Ariz. 565, 959 P.2d
1256 (1998) . Valencia Energy contractgd to-sell coal to its cus-
tomer but remitted the.privilege tax only for the cost of the cqali
It contended that it was not liabie for tax oﬁ thelélleged service
activiﬁies, including handling and transportation, to dglivér thg'
coal to its customer. We decided that “{t)he transaction pfivilegev
tax is imposed on Valencia's gross receipts from sales, not 1ts
cost of,purchasing~materials.” Id. at 82, 938 P.2d at 477. Simi;
‘larly, El Paso owes the tax on all income derived from the sale of
natural gas with no deductions.for transpoftation costs. Sée id;
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(20 ‘This résult does not changé simply because a taxpayer'
engages'in‘phe transportation of natural gas as well as 1ts sale.’
“Ohe’s activities may be.such as to constitute more than one busi-.
ness and .the takpayer be obiigated to pay the approbriate tax Qﬁ
each.” Trico Elec. Coop. v. State Tax Comm’n, 789 aAriz. 293, 297,

288 ‘P.2d 782, 784 (l955)ﬂ. A taxpayef/s activities may not be taxed
- as a'Separate business, however, if the “activities are incildental
in the.sense that they are inseparéble from the principal business
_andiinterwoven in the operation tﬁereéf.to the extent that they are
in effect an essentiél.part of the majorlbusiness.". Id: ”

'ﬂZI The tax court determined that EIl Paso’s.transportation
,chargesﬁ which were incidéntal to direct sales, were not deduct-
ible, and'the.evidence supporﬁs‘its;detérmination. El Paso con-
tracted for the direct sale!of nétufal gas. In several of its con-
traéts with APS and.SRP,.the price of géé'specifically identifiés
the ﬁransportation fuél costs énd chargéé as-components of_the.séle
'price. Moreover, El fa50~did not sell any gés to APS or SRP thét
it did not also transport to them. Consequently, the transporta-

tion of gas was not a separate service to these customers but

incidental tec the sale.

C. The Structure of EIl Paso’s.Bﬁsiness Determines the Tax It

will Pay. '

(22 E1l Paso excoriates ADOR for “exalting form over sub-
stance,” claiming that it could have structured the sales differ-



ently by contracting with a third party for delivery. Had the sale-
been so structured, El Paso would have receipts only for the sale,
~and Qe.would independentiy analyze fhe taxability’of thevtranspor;
tation provided by the thiré party.

23 In.tax.law, however, fdrm.can be sﬁbstance, and similar
business transactions may be téxed diffefently depending upon theif

structures. For instance,.taxpayeis without purchasiné agrgéments
are not entitled to be taxed.aé thoﬁgh they ﬁad them. Seé Brink -
Elec. Constr. Co., 184 Ariz. at 362, 909 ﬁ.zd at 429. We also hela-

in ADVO System, Inci_f..city.of Phoenix,.ﬁhat a direct mail mar-
keter copld not exclude posﬁage charges from its adverﬁising tax
ba;e fo:'méiling ifs customérs’ circulars even~though~it_cquld_havé
used its customers"postage.meters for the mailingsubecaﬁée_the
taxpayef “is nop entitled .to be taxed as if its b@sine;sjwere
structured differently than it actuaily is.” - lé9_Arizl 355,‘351,
942 P.‘2c.1.1187, 1193 (App. 1997) . |

24 ADOR aéplied.the transaction privilege. tax code to El
Paso~in_theImanner'delinéated by the iegislature, aﬁd the legis-
lature chose to specify that trénsportation cha;gés are genmerally
taxable as a part of gross receipts. Section 42—SOOQ(A)(2) (19939),
A.R.S., excludes f:ém gross receipts “ff]reight cqsté billed to and
collected from a purchaser by.a retailer for.tangible personal
property which, upon the order of the retailer,f;s shipped directly

from a manufacturer or wholesaler to the purchaser.” Thus the
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result is different if a maﬁufacturer ships the tangibie,personal
prope:ty or if a retailer ships it directly to a customer.

25 - | The statute also demonstratesbthat ELl Paso’s»direcﬁ sales
of natural gas, inélﬁding.the transportation components, are tai—
able in their entirety whether characterized within ﬁhe retail
classification or the utilities classification;'~Therevis no basis
to exclude transportation costs from gross rebeipté.

II. The Pipeline Classificatioﬁ Does Not Encompass any of the
Business Activities at Issue.

A.  The Unambiguous Statutes Require’No>Extriﬁsic Aids to
Construction. ' :

26 During the refund period, El Paso operated an interstate

pipeliné as its primary business. It posits that its natural gas

-'activit;es are within the pipeline classification, A.R.S. § 42-5067
(1939), which provides:
A.  The pipeline classification 1is comprised of the
business of operating pipelines for transporting oil or
natural or artificial gas through pipes or conduits from
one point to another point in this state. The pipeline
classification does not include sales of natural gas or
liquefied petroleum gas used to propel a motor vehicle.
Accérding to El Paso, its activities are within this classification
~but, because the statute only covers,transportationlof naturalkgas
from one point to another within Arizona, removed from it because
of their interstate nature. El Paso’s activities are outside the

scope of this classification and thereforé not taxable in Arizona,

~ but El Paso did make direct sales of natural gas to end-users in
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Arizona and properly remitted privilege taxes from these sales.
927 El Paso insists that the pipeline‘classification and the
utili;ies classification are ambiguoﬁs. During the refuﬁd period,
the pipeline classificatipn,waé “comprised of the businéss of oper;
ating pipelines for transporting oil or natural or artificial géé
through pipes or conduits from one point to another point in this
state.” A.R.S. § 42-1310.07(R) (renumbered as A.R.S. § 42—5067(A)
(1997)) . The utilities classification waé'“cbmprised of'the.busi—
ness of producing and furnishing or furnishing to consumers elec-
tricity, natural or artificial gas and wéter." ‘A;R.S. § 42f1310.03
(A) (renumbered and amended'as A.R.S. § 42-5063 (A)). “Tbe:e is no
opportunity for construction or;interpretaﬁion of a statute if the
meaning of thé statutory language. is clear oﬁ its face.” Collins
v{sz:ockweli, 137 Ariz. 416, 420, 671 R.2d 394, 398 (1983). The
meaning éf,these statutgs is clear: The Arizona‘legislature intends
to tax the sale of natural gas to consﬁmers according to thé utili—
tiés classification, énd<the transportaticen of natural gas within
this state under the pipeline cléssification. Bécause El Paso’'s
direct sales operations do not fall withiﬁ the pipeline classifica-
tiom, theré is no need to consider the extraneous aids of construc-
tion upon which E1 Paso_relies.
B. El Paso’s Historical Analyéis Does Not Illustrate that
the Pipeline Classification Governs the Retail Sales of

Natural Gas. -

(28 El Paso claims that the pipeline classification was

12



intended to encompass all receipts from a pipeline operator’s saies
of natural gas. The history tﬁat El Paso relies upoh 1s irrele-
vaﬁt,-however, to the aﬁplication of the pipeline classification-
because, even accepting that from 1529 throuéh.tﬁe mid—19705 inter— 
staté_pipelime operatbrs were élmost exclusively gas merchants, it
does not overcome the intént conveyéd by the législature’s plain
~language. “The intent evidenced by the ianguage [cf a statute] is
conclusive absent a clear and express intent'to-the contrary.“
_Ariz. Dep’t of_Révenue V. Supefior.Court, 185 Ariz. 49, 52, 938
P.2d S8, 101 (RApp. 1997)7

ﬂé9~ EL Péso claims that, wheﬁ the pipeline.and'ﬁtilities
classification statutes were enacted  it had income'frgm sales
alone with no transportatidn cﬁafges.j Therefore, iﬁ contends, thé'
pipeline classification had to include‘intraSQaﬁe and interétafe.
opefations'or it would be meaniﬂgleésf |

930 !There aré téx sﬁatutes thaﬁ generate no or ve?y little
revenue; it is a legislati&e decision. For instance, railroads.aﬂd'
aircraft and timber c;assificatiéns generate less than one-half of
one percent of toﬁal revenues, and the legislature has left the._
comme:cial lease claséification in the privilege tax code although
the applicable tax rate is zero percent. A.R.S. § 42-5010 (A) (4)

(1999 & Supp. 2003) .

13



.C.. ADOR’s Construction is Consistent with the Historical
Structure and Taxatlion of the Natural Gas Industry '

31 The law supports the*division of gas sales between the
utilities .and pipeline classifications. When the natural gas
industry began to develop, several states.sought to regulate.it.
Gen. Motors Corp. v. Tracy, 5i9 U.S. 278, 290 (1997). While recog-
nizing the states’ rights to rcgulate and tax dircct sales of
naturai gas within their borders, the conrts forbadc the regniation_.
of interstate transportation or sales.for resale of natnral gas./
Id. ' “The business of snpplying, on_demand/ local consumers is a.
local business, even thongh the gas be brought from another state
and drawn_for distribution directly from interstate mains;_and thiS_
is so wnather the local distribution be-made.by,tha transporting
company.or 5y independent distributing.companies."' East Ohio:Gasﬂ
Co. v. Tax Comm’n of Ohio;_283 U.s. 465;-472 (193i) (quoting'Mis—
souri e#“rel. Barrett V. Kansas Naturai Gas Co., 265 U.S. 2§ér 309
(1924)). Accordingly, sales to.end—usérs were regulated and taxed
differently from other activities of.intérstate pipeiines.
132 This dichotomy-is-also refiected in the Natural Gas Act
(“NGA”), 15°U:8.C. § 717 (1997)Li Asithe_Court stated in Tracy:

Congress’s_purposa in enacting the NGA was to fill the

regulatory void created by the Court'’s earlier decisions

prohibiting States from regulating interstate transporta-

tion and sales for resale of natural gas, while at the

same time leaving undisturbed the recognized power of -the

States. to regulate all in-state gas sales directly to-
consumers .
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519 U.S. at 292.
133 The Arizona legislature enactedvthesé statutes.against.
the_backdrqp of evolving federal law. When.cbnstrﬁed in this:
light, the pipeling élassification logicaliy includes the transpof%
tation and sales for resale traditiénally chducted by~§ipeliﬁe_
companies, but it does not include séies to end—users. The utili¥
_ties'ciassification has -always encompassgd ﬁhose sales.

D. The 1993 Amendment to the Pipeline Classification Applies
to Wholesale Sales as well as to Sales to End~Usersf

134 El Paso further conﬁends'that the 1993 amendment estab-
li#hés-that thévpibeliné ciassification waé intended to include .
direct sales as well as transportation of natural gas. TheAiegis-‘
lature.amended the'retail,_pipeline and utilities classifications
to provide an exemption for the “[slales of“ﬁatural gas of lique-
fied petréleUm gas used to propel a mbﬁQrIthicle," 1953-Afiz.
Sess.'LaQs,‘ch..266,-bﬁt thét éxéﬁption appliedfto'ail.saies of
motor vehicle -fuel and was nqt limited'to sales to end—users.

f3s | , The federél definition of “vehiéular natural gas;~(“VﬁG;)
bolsters this interpretation bécause a federal statute defines VNG
as “hatural gés that is.ultimate;y-used as a fuel in a seif—pfo;‘7
pelled vehicle.” 15 U.8.C. § 717a(10)'(1997). Congress furtherl
provided that the NGa &oes not apply to a person with respect té'
sales or transportation of VNG if that person is subject to state

regulation “over the sale, sale for resale, or transportation of
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vehicular natural.gasg”' 15 U.8.C. § 717(&)(2).‘ By separately
listing sales and sales for resale, Congress clarified that this
_type'of_éommodity could be sold at wholesale and not just to end-

) /
users as .E1 Paso contends.

E.. El Paso Misapplies Various Rules of.Statutory¥Construc—
tion. '
136 As a threéhold_matter, El Paso contends that ambiguities

in the _scopé of a statﬁte ‘imposing é tax ére fﬁ: be cohstruéd'
against the government. fhis,is irrelevant to determining the
applicability of business activity é;assificatiqns, and there is .no
support for Ei Paso’s argumént that the pipeline classification is
more speciﬁic than the utilities classification. The tax court
properiy const:uéd the'categorizations jjl:é ménner that.giyeg
effe;t to both.

137 El;Paso aiso qonteﬁds that thé_tax court failed %o-give

the statuteé their ordinary méahing because.it did not construe
“operating pipeliﬁes %or transporting Q;;-gas” to inélude the sales
to end-users. The one définition that Ei ?aso.offéfs_defineé
“operéting" as .“eﬁéaged.-in aétive business (as manuféctur;ng,
transportation, merqhandising),".listing_these activities as sepa-
rate business operatioﬁs. See John E. Shaffer Entérs. v.'Ciﬁy.of

Yuma, 183 Ariz. 428, 432, 904 P.2d 1252, 1256 (App. 1995) (citing

Webster’s Third New International Dictionary 1581 (G. & C. Merriam
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& Co:'l969)).3 The ordinary meaning of the statutes’ words sup-
ports the tax court’s decision that revenues from transportaﬁion of
”gas are within the pipeline Classificatioh but the separaﬁe bus-
iness receipts fromAthe;sale of natural gas are within the util- -
itieé ciassification;

ﬂBS' El Pasé relies .on the 1935 Arizona tax code. as evidence
that the pipeline classification was intended to encémpass'all bf

the sales and'operations of a pipeline} both intrastate and inter-

state. The 1935 Code imposed .the privilege tax on intrastate
pipeline activities, Arizona Code Annotated (“A.C.A.") § 3138c(c)
(S)f.and interstate pipeline activities, A.C.A. § 3138c(c) (9).

This‘argument,improperly collapses theselprovisions into ong pipe-
line'claésificatiOH. Section 3138c(c)(5), 2.C.Aa., is thé remote
predecessor'of the Curfent pipeline provisipn in A.R;8: § 42—5067.
Eylcontrast, A.C.A. §.3138c(c)(9)g'later fecoaified aé.A.C.A. § 73;
1303 (c) (9) (1933), h;s no modern countérpart. See §. Pac.-Tfapsp.
Co., 202 Ariz. aﬁ 337 Y45, 44 P.3d 1017. Section'BlBéé(cf(Sf{
A.C.A., was renumbered A.C.A._§ 73-1303 (b) (9) - (Supp. 1952) and
repealed.in 1954. Id. at 335.ﬂ34 n.5, 44 P.3d at 1015.

9§39 Finally;‘El_Paso argues that the tax court’s ruling cir—

'

cumvents the decision in Southern Pacific Transpbrtation. -In that

: El Paso no longer directly sells gas but is strictly an
open-access pipeline company, transporting natural gas for third
parties. ‘
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case, the court analyzed whether Arizona could tax, in whole or in
part, transportation that started and endéd in'Arizoﬁa but went
through New Mexicb. “In éontrast, the“question presented to us how

is whether Arizonafé utiiiﬁiés classification applieé when all.
elements of the sale of natural gas occur in Arizona. ADOR does
‘not seek to-apportion El Paso’s activitieé. Rather, the issue is
whether the saies are é business that is sepérate ffom El Paso’s

‘business of operating its pipeline'to transport natural gés for

others. Southern Pacific does not control.
CONCLUSION
f40 = We affirm the judgment and therefore deny as moot El -

Paso’s reguest for attorneys’ fees on appeal.

Lttt | ;ﬁ{- hndiod )

SUSAN A. EHRLYCH, Judge

.CONCUR ING :
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DONN KESSLER, Presiding Judge
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