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N O Y E S, Judge
11 The City of Tucson (“the Gty”) appeals froma tax court

judgnment that invalidated the 1.5%tax inposed by Tucson City Code



section 19-1070(a)(2)(i) (effective Jan. 1, 1998), on the gross
incone of persons who provide telecommunication services to
consuners in Tucson and use any City rights-of-way in doing so
(“the 1.5% tax”). The tax court ruled that the 1.5% tax was
invalid as a prohibited “tax, rent, fee or charge [on] a tel ecom
muni cati ons corporation for the use of a public highway to provide
telecommunications services.” Ariz. Rev. Stat. Ann. (“ARS.") 8§
9-582(A) (Supp. 1999) (enphasis added). The court held further
that the 1.5%tax did not constitute a “transaction privilege tax
aut hori zed by | aw on the business of providing tel ecomunications
services” exenpt fromthe general prohibition as providedin AR S.
section 9-582(A)(1). The appeal presents these questions:
1. Whet her the tax court erred in determning that the

1.5%tax was not a “transaction privilege tax” within the
exception provided in AR S. section 9-582(A)(1);

2. Assumi ng the 1.5% tax constituted a “transaction
privilege tax” within A RS. section 9-582(A) (1),

a. whet her it was nevert hel ess i nvalid as a doubl e
t ax;

b. whet her the 1.5%tax was i nval i d because it was

beyond t he authority conferred by the City’'s Charter; and
C. whet her inposition of the 1.5% tax violated
t axpayer US West Communications, Inc.’s right to equal
protection of the |aws.
This court has appellate jurisdiction under A R S. section 12-
2101(B) (1994). W answer the first question in the affirmative

and the rest in the negative. W therefore reverse with directions

to enter judgnent for the Gty.



FACTS AND PROCEDURE BELOW

92 US West Conmmuni cations, Inc. (“US West”) and its prede-
cessors in interest have provided tel econmuni cations services in
the Gty of Tucson and t hroughout the State of Arizona since before
st at ehood under | egi sl ative franchise. Qher providers of tel ecom
muni cations services in the Cty of Tucson nust enter into
franchi se agreenents with the Cty and pay agreed fees for the
exercise of their franchise rights.

13 Since 1962, the City's Charter has authorized a transac-
tion privilege tax cal cul ated as a percentage of the “gross i ncone,
or gross value, or gross proceeds of sale, as the case may be, of
t he business done by the taxpayer.” Tucson Charter ch. |V, § 2.
The authorized rate was 1% initially, and then increased to 2% in
1969. Id. at editor’s note (discussing Od. No. 3346, § 1
(effective Dec. 29, 1969)). One of the categories of business
activities on which the Cty has inposed this tax is that of
“providing tel ecomunication services to consunmers” in the Cty.
Tucson Code 8§ 19-470 (1996). “Tel ecommunication services” under
this classification include “[t]wo-way voice, sound, and/or video
conmuni cati on over a comuni cations channel.” Tucson Code § 19-
470(a) (1) (a).

14 Since 1967, the City's Charter has al so authorized a tax
on the “gross inconme or gross value or gross proceeds of sales or

the provision of services . . . by public utilities whether or not



such public wutilities are doing business under a franchise.”
Tucson Charter ch. XVIl, 8 16 (effective COct. 14, 1967). This
provi sion expressly authorizes public utility taxes in excess of
the percentage tax rate limt applicable to the transaction
privilege tax under Chapter |V, Section 2, of the Gty s Charter.
95 As Chapter XVIIl, Section 16, authorizes, the City inposes
a tax “upon persons on account of their public utility business
activities.” Tucson Code 8 19-1000(a) (1988). The tax is “in
addition to all other licenses, fees and taxes levied by |law"”
Tucson Code 8§ 19-1000(b). The tax rate is 2% of public utilities’
gross incone from inter alia, “providing tel ecommunication ser-

vices.”! Tucson Code 8§ 19-1070(a)(1).

! Tucson Code section 19-700 (1997) provides these defini-
tions applicable to the public utility tax:

Public utility means a person carrying on an enter-
prise for the accommodati on of the public, the nenbers of
whi ch, as such, are entitled as of right to use its
facilities, w thout discrimnation.

Public utility business activity i ncludes only those
activities of a public utility which conprise the enter-
prise carried on for the accommodati on of the public, and
to which the nenbers of the public are entitled as a
matter of right and w thout discrimnation. “Public
utility business activity” does not include those
activities of a public utility which also nay be carried
on in conpetition with the public utility by persons who
are not public utilities.

Telecommunication service neans any service or
activity connected with the transmssion or relay of
(continued. . .)



96 I n Decenber 1997, the City added a second tier to the tax
rate for the “tel ecomunication services” classification under the
public utility tax. Tucson Code section 19-1070(a)(2)(i) imnposes
an additional 1.5%tax “upon the gross i ncone of providing tel ecom
muni cation services by any provider who uses any city rights-of-
way.” Section 19-1070(a)(2)(ii) excludes from the scope of the
additional tax the gross tel ecommunication services incone of (1)
resellers of solely interstate services, (2) resellers who do not
separately bill customers for |ocal exchange service, and (3)
t el ecomruni cati on services providers who principally use wrel ess
transmtter/receiver cell sites with no nore than 1000 feet of
facility installation per cell site within Cty rights-of-way.
Addi tionally, section 19-1070(a)(2)(iii) provides:
Al'l franchise or |icense paynents made by a person
to the city shall be credited toward the paynment of the
public utility tax levied in this article 11I1. Al
right-of-way permt paynments made by a personto the city
shall be credited towards the paynent of the public util-
ity tax levied in this subsection (a)(2)(i).
97 In 1998, the Arizona Legislature enacted AL R S. sections
9-581 to -583 (Supp. 1999) and nade themretroactively effective to
Novenber 1, 1997. 1998 Ariz. Sess. Laws, ch. 220, § 2. Section 9-

582 provides in relevant part:

! (...continued)

sound, visual imge, data, information, inmages or
mat eri al over a communi cati ons channel or any conbi nati on
of comuni cati ons channels, to the extent such service or
activity conprises public utility business activity.
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A A political subdivision shall not levy a tax, rent,
fee or charge to a tel econmuni cations corporation for the
use of a public highway? to provide teleconmunications
services, or levy atax, fee or charge upon the privilege
of engaging in the business of providing teleconmmuni-
cations services wthin that political subdivision other
t han:

1. Any transaction privilege tax authorized by |aw on
the business of providing tel ecommunications services.
Any transaction privilege tax authorized by |law on the
busi ness of providing conmmercial nobile radio service
shal |l not exceed the tax rate | evied on a tel econmuni ca-
tions corporation.

2. A public highway construction permt fee if the
permt fee appliesto all tel ecomruni cati ons corporations
using the political subdivision s public highways to
provi de tel ecommuni cati ons servi ces.

98 I n Novenber 1998, US West brought this action against the
City seeking to enjoin and declare unlawful the inposition of the
1. 5%t ax under Tucson Code section 19-1070(a)(2). On cross-notions
for summary judgnent, the tax court held that the 1.5%tax viol ated
A.R S. section 9-582(A) because it was a “tax, rent, fee or charge
to a telecomunications corporation for the use of a public
hi ghway.” The court held further that the 1.5% tax was not a
“transaction privilege tax” of the kind permtted by section 9-
582(A) (1) because

[ulnder [the City’'s] schene, whether a taxpayer pays 2%

or 3.5%is entirely dependent upon whet her the taxpayer

uses [the Gty s] rights-of-way. Therefore, the tax at
issue is clearly not on the privilege of providing

2 For the purposes of A RS. sections 9-581 to -583,
“public highway” and “highway” include any “dedicated public
rights-of-way and public utility easenents of this state or a
political subdivision.” A R S. § 9-581.
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t el econmuni cations services, but is instead, a tax on

using [the Cty' s] rights-of-way. Therefore, it is not

a transaction privilege tax.
The tax court entered judgnent for US West and an award of costs
and $20,000 in attorneys’ fees under AR S. section 12-348 (Supp.
1999). After noving unsuccessfully for a new trial, the Gty
commenced this tinmely appeal.

ANALYSIS

Code Section 19-1070(a) (2) (i) and A.R.S. Section 9-582(a)
q9 The City contends that the tax court interpreted AR S.
section 9-582(A) incorrectly. It urges that both the statute’s
| anguage and its historical background and devel opnent require us
to conclude that AR S. section 9-582(A)(1) permts political sub-
divisions to levy transaction privilege taxes applicable only to
t el econmruni cati on conpani es that occupy or otherw se use public
ri ghts-of -way.
q10 US West supports the tax court’s ruling on a nunber of
grounds. It argues first that Tucson Code section 19-1070(a)(2)
runs afoul of A RS. section 9-582(A) because it levies a
“tax . . . to a teleconmunications corporation for the use of a
public highway to provide tel econmuni cati ons services.” US West
maintains that the statute provides no exceptions to this
prohi bi tion. Relying on the “doctrine of |ast antecedent” as

di scussed in Federal Mutual Liability Insurance Co. v. Industrial

Commission, 32 Ariz. 293, 297-98, 257 P. 982, 984 (1927), US West



contends that the exceptions in subsections (1) and (2) of A RS
section 9-582(A) apply only to the second clause of section 9-
582(A), prohibiting taxes, fees, and charges on the business of
provi di ng tel econmuni cati ons services, and not to the first cl ause,
prohibiting taxes “for the use of a public highway to provide
t el econmruni cati ons services.” US West accordingly concl udes that
AR S. section 9-582(A)(1) allows no tax at all, even a transaction
privilege tax, relating to the use of a right-of-way.

q11 W interpret or construe statutes for the sol e purpose of
identifying and effectuating the underlying |egislative intent.
Mail Boxes, Etc., U.S.A. v. Indus. Comm’n, 181 Ariz. 119, 121, 888
P.2d 777, 779 (1995); Devenir Assocs. v. City of Phoenix, 169 Ariz.
500, 503, 821 P.2d 161, 164 (1991). In doing so, we look first to
the statute’s words, and if the words fail to disclose |egislative
intent, we read the statute as a whol e and give neani ngful effect
to all its provisions. Mail Boxes, 181 Ariz. at 121, 888 P.2d at
779; Devenir, 169 Ariz. at 503, 821 P.2d at 164.

q12 A statute is to be read and applied in accordance wth
any special statutory definitions of the terns that it uses. Tobel
v. State, 189 Ariz. 168, 174, 939 P.2d 801, 807 (App. 1997). If a
statute’s neaning is manifestly unanbi guous when all its |anguage
is considered as a whole, that neaning i s conclusive. Mail Boxes,
181 Ariz. at 121, 888 P.2d at 779. When statutory |anguage is

cl ear, unequi vocal, and unanbi guous, this court nust give effect to



t he | anguage and nay not invoke the rul es of statutory construction
to interpret it. E.g., Paging Network of Ariz., Inc. v. Ariz.
Dep’t of Revenue, 193 Ariz. 96, 97, 1 8, 970 P.2d 450, 451 (App.
1998).

13 W cannot agree with US Wst that the “transaction
privilege tax” exception contained in AR S. section 9-582(A) (1)
must be interpreted to apply only to the second clause of
subsection A, generally prohibiting rmunicipal taxes, fees, and
charges on the business of providing tel ecommuni cations services.
US West’ s rational e for that contention woul d necessarily enconpass
t he exceptions in both subsections (A)(1) and (A)(2). Accordingly,
US West’'s analysis necessarily fails unless the content of both
exceptions relates exclusively to the substance of the second
cl ause of subsection (A). But that is not the case.

114 Subsection (A)(2) allows a political subdivision to
charge a public highway construction permt fee if the fee applies
to everyone who uses the public highways to provide tel econmuni -
cations services. Subsection (A)(2) thus plainly operates as an
exception to the prohibition in the first clause of subsection (A
against “levy[ing] a tax, rent, fee or charge to a tel ecommuni ca-
tions corporation for the use of a public highway to provide

t el econmuni cati ons services.”® (Enphasis added.) This conclusion

3 Arguably, but less likely, subsection (A)(2), which
allows for public highway construction permt fees, may al so have
(continued. . .)



is fatal to US Wst’'s bid to insulate the first clause of
subsection (A) fromthe exceptions in subsections (A) (1) and (A)(2)
under the “doctrine of |ast antecedent.”

915 Moreover, the “transaction privilege tax” exception in
subsection (A) (1) likewse logically applies to the first clause of
subsection (A) because both the clause and the subsection focus on
gover nnent al exactions on the busi ness of “provid[ing] tel ecomuni -
cations services.” W find no nerit to US Wst’s contention that
the first clause of subsection (A was intended as categorical and
absol ute, wholly unaffected by the exceptions provided by sub-
sections (A)(1) and (A)(2). Cf. Phoenix Control Sys. v. Ins. Co.
of N. Am., 165 Ariz. 31, 34, 796 P.2d 463, 466 (1990) (“The | ast
antecedent rule is not inflexible and it will not be applied where
the context or clear neaning of a word or phrase requires
ot herw se. ).

916 US West contends in the alternative that the tax court
correctly held that the 1.5%tax i nposed by Tucson Code section 19-
1070(a) (2) does not qualify as a “transaction privilege tax .

on the business of providing tel ecomunications services” within
the exception provided by A R S. section 9-582(A)(1). US West

reasons that this is so because the event that triggers application

3 (...continued)
been nmeant to function as an exception to the prohibition in the
second cl ause of subsection (A) against “levy[ing] a tax, fee or
charge upon . . . the business of providing tel ecomunications
services within th[e] political subdivision.”

10



of the 1.5%tax is the taxpayer’s use of public rights-of-way and
not its engaging in a particul ar taxable business within the City.
US West’s contention is in error, as is the tax court’s ruling in
accordance with it.

q17 Their reasoning fails to take account of and gi ve neani ng
to all applicable statutory provisions. The tax court’s determ na-
tion that the 1.5%tax i nposed by Tucson Code section 19-1070(a) (2)
was not a “transaction privilege tax” of the kind permtted by
section 9-582(A) (1) mght appear plausible if the term “tel ecom
muni cati ons services” as used in that statute carried its ordinary
meani ng. Let us assume, for exanple, that *“tel ecomunications
services” within AR S. section 9-582 included all transm ssion or
rel aying of sound, visual inmages, data, information, or material
over any conmuni cations channel. See Tucson Code § 19-700. In
that situation a political subdivisions decision to tax only
revenues from such “tel ecommunications services” as were accom
plished using public rights-of-way m ght reasonably appear to be
focused deliberately on extracting conpensation for such use and
therefore arguably not qualify as a transaction privilege tax on
the business of providing “telecomrunications services” wthin
A.R S. section 9-582(A)(1).

q18 Qur illustrative assunption, however, is not true to the
governing statutes. Arizona Revised Statutes Annotated section 9-

581(6) defines “tel ecomuni cations services” as “the offering of

11



t el econmuni cations for a fee directly to the public, or to such
users as to be effectively available directly to the public,
regardl ess of the facilities used.” Section 9-581(4) provides:
“Tel ecommuni cations” nmeans t he transm ssi on, between

or anmong points specified by the user, of information of

the user’s choosing, w thout change in the formor con-

tent of the information as sent and received. The term

does not include commercial mobile radio services, pay

phone services, interstate services or cable services.
(Enmphasi s added.) The first sentence of this definition effective-
|y states the commonl y under st ood neani ng of “tel econmuni cations.”*
The second sentence, however, drastically constricts the neani ng of
that termas used in AR S. sections 9-581 to -583.
919 The significance of this restricted statutory definition
beconmes apparent when the exception in AR S. section 9-582(A) (1)
is restated in light of it. Taking due account of AR S. section
9-581(4) and (6), section 9-582(A)(1) expressly permts political
subdi visions to i npose transaction privil ege taxes on the business
of transmitting (by means other than commercial mobile radio, pay
telephone, or cable facilities) information of the user’s choosing
between or among points in Arizona specified by the user without

change in form or content. Thus understood, subsection (A)(1)

effectively enpowers political subdivisions to inpose transaction

4 Merriam Webster’s Collegiate Dictionary 1211 (10th ed.
1999) defines “tel econmuni cation” as “comruni cation at a di stance
(as by telephone).” Wbster’'s Seventh New Col | egiate Dictionary
906 (7th ed. 1971) defines “tel ecomuni cation” as “comruni cati on at
a distance (as by cable, radio, telegraph, telephone, or
tel evision).”

12



privilege taxes on the business of providing traditional |ocal

t el ephone service via above- or belowground facilities installed
on public rights-of-way. It is this specific, limted grant of

authority that we nust use to test the validity of the Cty' s 1.5%
tax under Tucson Code section 19-1070(a)(2).

120 The City inposes its public utility tax on “persons on
account of their public utility business activities . . . to be
nmeasured by the[ir] gross incone.” Tucson Code 8 19-1000(a). One
of the public utility business activities on which the tax is
i nposed is that of “tel econmunication service,” broadly defined as
“any service or activity connected with the transm ssion or relay
of sound, visual image, data, information, inmages or material over
a communi cati ons channel.” Tucson Code § 19-700. Subsecti on
(a)(1) of Code section 19-1070 inposes a tax “on the business of

providing telecomunication services® to consunmers within this

city” at the rate of 2% of the gross incone from that business,

° Tucson Code section 19-700 defines “[p]roviding tel ecom
muni cati on services” as

provi di ng transm ssi ons bet ween or anong poi nts specified
by the user, of information of the wuser’s choosing
(whet her voice, video, or data), wthout change in
content of the information as sent and received, where
such transm ssions are acconplished through a tel ecom
muni cati on network. Tel econmunications services shall
include all ancillary or adjunct sw tching services and
signal conversions rendered as a function of underlying
transm ssion services, but excludes interstate |ong
di stance transm ssions. Tel ecommuni cati ons services al so
i nclude all content or val ue-added services rendered in
conjunction with transm ssion services.

13



excluding incone fromreselling solely interstate services. This
tax applies to virtually all providers of teleconmunications
services as that termis ordinarily understood, including providers
of comercial nobile radio (cellular telephone) services, pay
t el ephone services, and cabl e-based tel ecommuni cati ons servi ces.
121 Subsection (a)(2) of Tucson Code section 19-1070
increases the tax rate for the tel econmuni cation services public
utility tax to a total of 3.5% for gross inconme earned by any
t el econmuni cati on services provider “who uses any city rights-of-
way.” This in effect creates a separate, additional transaction
privilege tax on the business of providing “telecomrunications
services” as that term is defined in A.R.S. section 9-581(4) and
(6) and applied in A.R.S. section 9-582(A) (1). As we have held,
those statutes expressly authorize political subdivisions toinpose
transaction privilege taxes on the business of transmtting infor-
mati on by means other than commercial mobile radio, pay telephone,
or cable facilities — in other words, through the use of public
utility easenents and rights-of-way. Tucson Code section 19-
1070(a) (2) taxes that very busi ness.

q22 US West observes, however, that the additional 1.5%tax
i nposed by Tucson Code section 19-1070(a)(2) “is levied only when
a provider rendering telecomrunications services ‘uses any city

rights-of-way.’” US West argues:

14



Only those tel ecomuni cations service providers who use

the rights-of-way pay the tax. As such, the incidence of

the tax really derives fromthe use of Gty rights-of-

way, not from the business activity conducted therein.

Such is not a transaction privilege tax.
923 This analysis is defective. No neasure of the taxpayer’s
actual use of the Gty s rights-of-way enters into calculating the
amount of tax owed under Tucson Code section 19-1070(a)(2).
Section 19-1070(a)(2) does not restrict the base for the 1.5%tax
to income fromany particular portion of the affected taxpayer’s
busi ness or to income derived directly fromusing Gty rights-of-
way. Like the 2% tax under subsection (a)(1l) of Code section 19-
1070, the 1.5%tax is calculated on the affected taxpayer’s entire
gross incone from providing tel ecommunications services to Tucson
consuners. The 1.5%tax does not fall on the use of City rights-
of -way alone. It constitutes a genuine transaction privilege tax
| evi ed on t he busi ness of providing tel econmuni cati ons services, as
that termis ordinarily understood, using Cty rights-of-way. As
we have held, this tax was within the City's authority under A R S.
section 9-582(A)(1).
124 US West further contends that the 1.5% tax does not
qualify as atrue “transaction privilege tax” within AR S. section
9-582(A) (1), and therefore was beyond the City' s power to adopt in
any event. W disagree. In Arizona a “transaction privilege tax”

is an excise on the privilege or right to engage in particul ar

busi nesses within the taxing jurisdiction. Tower Plaza Invs. Ltd.

15



v. Dewitt, 109 Ariz. 248, 250, 508 P.2d 324, 326 (1973); Indus.
Uranium Co. v. State Tax Comm’n, 95 Ariz. 130, 132, 387 P.2d 1013,
1014 (1963). The City's public utility tax is inposed on “persons
on account of their public utility business activities.” Tucson
Code 8§ 19-1000(a). Although section 19-1000(a) does not expressly
identify the tax as one on the “privilege” or “right” to engage in
such activities, it is plain fromthe context and content of the
public utility taxing ordinances that that is its basic nature.

925 US West nevertheless argues at some length that the
City's separate Charter authorizations for its business privilege
and public utility taxes belie the view that the public utility
taxes inposed under Tucson Code section 19-1070(a) qualify as
“transaction privilege taxes.” We di sagree. Tucson Charter
Chapter XVI1, Section 16, which authorizes the public utility tax,
expressly excepts it fromthe percentage rate cap by whi ch Chapter
IV, Section 2, of the Charter limts the business privilege tax.
There would have been no need for that exception if the public
utility tax had not been understood as authorizing new and addi -
tional transaction privilege taxes on public utility business
activities that would otherwi se have fallen wthin the Charter’s
Chapter |V, Section 2, percentage rate cap. Unli ke US West, we
find nothing “disingenuous” about the City's position that its
busi ness privilege and public utility taxes are both “transaction

privil ege taxes.”

16



926 US West additionally observes that Tucson Code section
19-1070(a)(2)(iii) provides a credit against the taxes inposed by
Tucson Code section 19-1070(a)(1) and (2) for franchise fees that
utilities pay the City for the use of its rights-of-way. US West
argues that the 1.5%tax itself is therefore nothing nore than a
surrogate charge for using the rights-of-way and is invalid under
the first clause of AR S. section 9-582(A). W disagree.

127 First, as US West recogni zes, the franchise fee credit is
not restricted to the 1.5% tax under Code section 19-1070(a)(2).
It applies as well to the 2% tax inposed by subsection (a)(1l) on
all providers of telecommunications services regardless of their
use of public rights-of-way.

928 Moreover, and nore inportantly, our interpretation of
A.R S. section 9-582(A) vitiates the prem se underlying US West’s
analysis on this point. It is true that the first clause of
section 9-582(A) prohibits nmunicipal taxes “for the use of a public
hi ghway.” Section 9-582(A) (1), however, provi des an exception from
that general prohibition for “[a]lny transaction privilege tax .

on the busi ness of providing tel ecomruni cations services.” By its
nat ure, an exception overrides inits entirety the general rule to
which it applies. The exception in AR S. section 9-582(A) (1)
accordingly operates regardless of whether the “transaction
privilege tax” in question mght be viewed as inposed in whol e or

in part “for the use of a public highway.” As we have held, the
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1.5% tax under Tucson Code section 19-1070(a)(2) qualifies as a
“transaction privilege tax” within AR S. section 9-582(A)(1).
129 US West argues that the affidavit offered by the Gty
fromattorney Joseph Van Eaton pertaining to the negotiati ons that
are said to have led to the adoption of section 9-582 is “inproper
and inadm ssible.” The Gty counters that Van Eaton “parti ci pated
in the negotiation and drafting of this statute” and thus can
provi de uncontradi cted statenents of fact regarding the | egislative
intent underlying section 9-582. Citing Hayes v. Continental
Insurance Co., 178 Ariz. 264, 268, 872 P.2d 668, 672 (1994), the
City contends that “[i]f the Court believes the statute s text
allows for nore than one rational interpretation, resort to
secondary resources is appropriate.” However, we agree with US
West that the affidavit consists of advocacy and personal opi nion.
We find no exception making it adm ssible and i nst ead adhere to the
general rule that “[t] he sane |ogic which prevents one | egislator
fromputting a gl oss upon the neaning of a statute based only upon
his own individual feelings also prevents a |obbyist or other
interested party fromdoing the sane.” Golder v. Dep’t of Revenue,
123 Ariz. 260, 265, 599 P.2d 216, 221 (1979). Moreover, because we
interpret AR S. section 9-582(A) based on its | anguage and cont ext
al one, we need not consider the affidavit.

130 W | i kewi se do not address US West’s contention that the

City' s repeal of a “right-of-way rental fee” ordinance in settle-
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ment of earlier litigation constitutes an admni ssion that underm nes
the City’s claimin this case. The neaning of AR S. sections 9-
581 and -582 is apparent from a thorough reading of the statutes
alone. The tax inposed by Tucson Code section 19-1070(a)(2) is
valid under AR S. section 9-582(A)(1).

Double Taxation

q31 US West contends that even if the 1.5% tax under Code
section 19-1070(a)(2) passes nuster under A R S. section 9-582, the
tax is an invalid “double tax.” Again we disagree.

132 We grant that double taxation is presumed not to be
withinthe intent of alegislative body. Indus. Comm’n v. Hartford
Accident & Indem. Co., 61 Ariz. 86, 90, 144 P.2d 548, 550 (1943);
SDC Mgmt., Inc. v. Dep’t of Revenue, 167 Ariz. 491, 500, 808 P.2d
1243, 1252 (App. 1991). We also acknow edge that A R S. section
42-11003 (1999), fornmerly section 42-202, directs the courts not to
construe statutes in ARS. Title 425 “to require or permt double
taxation.” Contrary to US West’'s anal ysis, however, neither the
cases nor the statute constitutes authority for its underlying
t hesi s that “doubl e taxation” is otherw se fundanmentally “i nperm s-

sible.”

6 The tax provided by Tucson Code section 19-1070(a)(2) is
i nposed by dint of the Tucson City Charter, not A RS. Title 42.
E.g., Buntman v. City of Phoenix, 32 Ariz. 18, 25-26, 255 P. 490,
492-93 (1927); McCarthy v. City of Tucson, 26 Ariz. 311, 313-15,
225 P. 329, 330-31 (1924).
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933 Mor eover, “[d]oubl e taxation occurs [only] ‘when the sane
property or person is taxed twi ce for the same purpose for the sane
taxing period by the sane taxing authority.’” Miami Copper Co. v.
State Tax Comm’n, 121 Ariz. 150, 154, 589 P.2d 24, 28 (App. 1978)
(quoting Milwaukee Motor Transp. Co. v. Comm’r of Tax, 193 N. W 2d
605, 612 (M nn. 1971)). The proposition that Tucson Code subsec-
tions 19-1070(a)(1) and (2) inpose double taxation is at best
doubt f ul

134 As we have suggested previously, these two subsections in
effect define two subclassifications of the telecommunication
services public utility tax. Subsection (a)(2) defines a subclas-
sification of public utilities that provide teleconmunication
services, as defined in Code section 19-700, using public rights-
of -way. The tax on that subclassification is 3.5%of gross incone
from the business. The subcl assification defined by subsection
(a) (1) conprehends all other tel econmunication services utilities.’
The tax on that subclassification is 2% of gross incone fromthe
business. US West falls into the former subclassification and is
t axed under it, once, at 3.5%

935 The “rul e” against “double taxation” is a principle of

statutory interpretation. As such, it may be overcone by clear

! Thi s subcl assification also includes those tel econmuni -
cation services utilities whose mnimal use of public rights-of-
way, as particularized by subsection (a)(2)(ii)(3), excludes them
fromthe (a)(2) subclassification.
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express statutory | anguage. Here, regardless of whether Tucson
Code subsections 19-1070(a) (1) and (2) inpose a species of “double

taxation,” the | anguage of those provisions makes it unm stakably
clear that the City intended that US West and any ot hers who m ght
provi de t el econmuni cati on services to Tucson consuners usi ng public
rights-of-way would pay a full 3.5% public utility tax under the
t el econmuni cation services classification. Because that is so, the
guestion of “double taxation” is of no further significance inthis
litigation.

City Charter Authorization for Tax in Code Section 19-1070 (a) (2)
936 US West further contends that the tax court’s judgnent
nmust be sustai ned because the CGity’'s Charter does not authorize the
1.5% tax inposed in Tucson Code section 19-1070(a)(2). US West
reasons that even after the City' s Charter, Chapter XVII, Section
16, authorized the public utility tax, the 2% rate cap inposed by
Chapter 1V, Section 2, of the Charter continued to apply to all
muni ci pal “transaction privilege taxes.” US West argues that if
the 1.5% tax under Code section 19-1070(a)(2) is a transaction
privilege tax as the Gty contends, then it violates the 2% rate
cap and is invalid.

137 US West is m staken. Charter Chapter XVIIl, Section 16,
expressly permts the Cty to inpose public utility taxes at rates
with no specified upper limt “[n]otw thstandi ng any other provi-

sions of the Charter of the Gty of Tucson, and notw t hstandi ng t he
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limtation of the transaction privilege tax to one (1) percent?® in
Chapter 1V, section 2.” As we have pointed out, there would have
been no need for those prefatory provisions if the public utility
tax had not been understood as authorizing new and additional
“transaction privilege taxes” on public utility business activi-
ties. The Gty' s Charter, Chapter XVIl, Section 16, authorizes the
tax inmposed by Tucson Code section 19-1070(a)(2).

Equal Protection

938 US West finally contends that the judgnent nust be
affirmed on the theory that the 1.5% tax inposed by Tucson Code
section 19-1070(a)(2) violates US West’'s rights under the Equa
Protection Clause of the United States Constitution. See U S
Const. anend. XV, § 1. US West points out that the 1.5% tax
applies only to tel ecommuni cati on services providers |ike US West
who use public rights-of-way, and applies to no other right-of-way
users, including cable conpanies who provide telecomrunications
services over their own cable systens. US West notes in addition
that it and other |ike tel ecommuni cati on services providers receive
no of fsets against the public utility tax under Tucson Code section
19-1070(a)(2)(iii) for “franchise” paynents. US Wst argues that
these legislative inequalities in treatnent |ack any rational

basis. W cannot agree.

8 As we noted previously, the initial maxi num authorized
rate of 1% was increased to 2% in 1969. Tucson Charter ch. |V, 8§
2, editor’s note.
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939 US West’ s cl ai mof unreasonabl e inequality of treatnent
due to denial of credits for franchi se paynents is defective onits
face. Only those who owe fees under franchise agreenents have to
pay them US West is exenpt from such agreenments, owes no such
fees, and accordingly does not pay them See A RS 8§ 9-583(D)
The Gty s decisioninits public utility taxing schene not to nake
franchise fee credits available to those who pay no such fees
stands on constitutionally firm ground.

q40 We are |i kew se unconvi nced by US West’ s contention that
the City violates equal protection principles by inposing the 1.5%
tax only on US West and other |ike providers of traditional |ocal
t el ephone service via above- or belowground facilities installed
on public rights-of-way. An equal protection challenge to a
| egi slative tax classification can succeed only if the taxpayer can
denonstrate that the classification is not rationally related to
any conceivable | egitimte governmental purpose. E.g., Martin v.
Reinstein, 195 Ariz. 293, 309-10, 1 52, 987 P.2d 779, 795-96 (App.
1999) ; Brink Elec. Constr. Co. v. Ariz. Dep’t of Revenue, 184 Ari z.
354, 362, 909 P.2d 421, 429 (App. 1995). Alegislative classifica-
tion “may be based on rational specul ati on unsupported by evi dence
or enpirical data,” FCC v. Beach Communications, Inc., 508 U. S.
307, 315 (1993), and will survive rational basis review unless the
court is convinced beyond a reasonabl e doubt that the |egislative

classification is wholly unrelated to any legitimte |egislative
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goal. The burden is on the challenging party to denonstrate that
there is no conceivable basis for the disparity in treatnment. See
Martin, 195 Ariz. at 309-10, f 52, 987 P.2d at 795-96.

141 US West fails to make this showing here. It argues:

Users to which the [1.5% tax] does not apply include

public utilities, cable television providers, electri-

city, natural gas, water, and sewer systens, and notor

vehi cl es. Even though these other classifications of

users inpose an equal or greater burden on City rights-

of -way, and thereby avail thenselves of precisely the

same privileges granted by the City, only providers of

t el econmruni cati ons services are subject to the [1.5%

tax] .
US West does not attenpt to characterize the nature of the *“burden”
on public rights-of-way to which it refers. *“Burdens” may affect
many human and governnental interests, including those based on
conveni ence, finances, health, safety, and aesthetics. In any
event, US West fails to point to anything in the record that
supports its clai mthat other users inpose any variety of “burden”
on public rights-of-way that equals or exceeds those inposed by
right-of-way users subject to the 1.5%tax.
142 Based on everyday experience and the shared popul ar
hi story of our culture inthis century, ordinary citizens and their
representatives may well believe that the physical infrastructures
t hat underpin the busi ness of providing traditional |ocal tel ephone
services are nore obtrusive, extensive, or unsightly than those of

ot her businesses and activities that use public rights-of-way in

ur ban areas. In enacting AR S. section 9-582 and Tucson Code
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section 19-1070(a)(2), respectively, the Arizona Legislature and
the Tucson City Council could rationally have concluded that
provi ders of traditional |ocal tel ephone services would tend to use
public rights-of-way nore frequently, intensely, and disruptively
than any ot her right-of-way users, including cable conpanies that
provi de tel ecomruni cati ons services over their own cabl e systens.
143 The rational basis test requires no nore than this. CQur
suprenme court has stated:

[In inmposing excise taxes] the legislature may
select certain classes of privileges, businesses, or
occupations and |eave others untaxed. As is said by
Cooley in his work on Taxation, fourth edition, volune
|V, section 1685:

“Al'l occupations need not be taxed. One or nore nmay
be taxed and others not taxed. The sovereignty may, in
the discretion of its legislature, levy a tax on every
species of property within its jurisdiction, or, on the
other hand, it may select any particular species of
property, and tax that only, if in the opinion of the
| egi slature that course will be wser. And what is true
of property is true of privileges and occupations al so;
the state may tax all, or it may select for taxation
certain classes and | eave the others untaxed.”

Stults Eagle Drug Co. v. Luke, 48 Ariz. 467, 476, 62 P.2d 1126,
1130 (1936).

144 Cting Gila Meat Co. v. State, 35 Ariz. 194, 198-202, 276
P. 1, 2-4 (1929), US Wst also argues that the 1.5% tax under
Tucson Code section 19-1070(a)(2) inproperly taxes on the basis of
where business activity is wundertaken, in violation of the
Privileges and I nmunities C ause of the Arizona Constitution. See

Ariz. Const. art. 2, 8 13. Againit is wong. The tax invalidated
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in Gila Meat was a |license tax on sl aughterhouses in fixed anmounts
that varied according to the size of the town in or near which the
sl aught er house oper at ed. 35 Ariz. at 195-96, 276 P. at 1-2.
Sl aught erhouses in or close to the | argest towns were charged $150
annual | y. Id. at 195-96, 276 P. at 1. The annual charges for
those in or near smaller towns were $120 and $90 depending on
popul ati on, and charges for those over four mles from any town
were $30. 1d. at 196, 276 P. at 1-2. The court invalidated the
taxing statute on the ground that it inposed different taxes on
persons engaged in the same business w thout any basis in a
“reasonable classification for purposes of the public health,

safety or general welfare,” and al so effectively granted to certain

persons “privileges and imunities . . . not granted to others
simlarly situated on equal terms.” Id. at 202, 276 P. at 3-4.
145 Gila Meat IS entirely distinguishable from this case.

Unli ke the slaughterhouse license tax invalidated in that case,
Tucson Code section 19-1070(a)(2) does not tax on the basis of
where the pertinent business activity is conducted. The 1.5%tax
is calculated on the affected taxpayer’s entire gross incone from
providing traditional |ocal telecomrunications services to Cty
CONSUITEr S. The tax base is not restricted to income derived
directly fromusing City rights-of-way. The tax applies according
to the nature of the business. Gila Meat does not sustain the

judgment for US West.
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CONCLUSION

146 The 1.5%t ax i nposed by Tucson Code section 19-1070(a)(2)
is within the exception of A RS. section 9-582(A)(1) to the
general prohibition against nmunicipal taxes “for the use of a
public highway,” enunciated in the first clause of section 9-
582(A). The 1.5% tax is not an “inperm ssible double tax” and
exists within the authority conferred by the CGty's Charter. The
tax does not violate US West’s rights under the Equal Protection
Cl ause of the United States Constitution, Arendnent XV, Section 1,
or the Privileges and Imunities C ause of the Arizona Constitu-
tion, Article 2, Section 13.

q47 The judgnment and separate order awarding costs and
attorneys’ fees to US West are reversed, and the matter is remanded

with directions to enter judgnment for the Gty.

E. G NOYES, JR, Judge
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